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Summary

rhis rulemaking present- the Commission with a rare opportunity to craft a new regulatory

structure that will enable the dvelopment of effective competition in the local exchange. The

proposals in the NPRA1 quite pi lperly are broad and comprehensive in scope, and MFS strongly

suppnrts the Commission's of ective 01 promulgating detailed, specific rules of nationwide

applicability to implement the I 196 Act.

MF~ suggests that the i ommission recognize certain overarching principles that should

guide it in the implementation .1' the new law. First a key goal of the 1996 Act is to open local

exchange markets to competitio and the Commission must act decisively to remove any legal or

practical barriers to such compet lion. Second, Congre"s intended the 1996 Act to make sweeping,

even revolutionary, changes in the Nation's telecommunications regulatory framework, so the

Commission should not hesitatl to discard old regulatnry approaches that do not fit the needs of a

competitive market. Third, (\ml- ress speci1ically intended to encouragefacilities-hased competition

in the local exchange market. ) the ('ommission must he surc its rules provide incentives for

e1licient investment in facilities. Fourth. the Commission' ... rules should be flexible enough to cope

with the highly dynamic nature of the telecommunications industry, particularly (but not solely)

when addressing technical issUl '.

The Commission shoule prescribe standards for "'good faith"' negotiation, and should back

lip it-. rules with an expedited ellli I effective enforcement mechanism. Experience shows that ILECs

\vill take advantage of any OppOl unity the regulatory system allows them to delay, overcharge, and

otherwise disadvantage their co npetitors.
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The Commission' s rule "hould permit telecommulllcations carriers to interconnect with

11,(-« 's at any point, and in an) manner. that they request. unless the ILEC bears the burden of

proving technical infeasibilitv. I'orms of interconnection may include meet-point arrangements,

phySical collocation. or virtual :ollocation. among others rhe same principles should apply to

access to unbundled network e ,~ments. The Commission should revise its physical and virtual

collocation rules both to eonf<m1 to the 1996 Act and to prevent repetition of abuses that occurred

under previnus rules. It shoull also prescribe specific and detailed technical requirements and

service standards for unbundled etwork elements. especially (but not solely) for the bottleneck loop

element.

The Commission shol Id not attempt to prescribe a I.RIC cost methodology for

interconnection. unbundled aCl'SS. and collocation. .:\Ithough LRIC is in principle the correct

standard to apply. the cost stud process has proven 111 practice to be unmanageable and ripe for

abuse. Non-cost-based "proxy methods are even less satisfactory. Therefore, the Commission

should eschew trying to regulat prices directly, and inskad should adopt structural requirements

that will enable market f<)["Ces i set the prices for these clements. The necessary requirements

include public tiling ofulllLE( rates and offerings: unbundling of all services into a common set

llf' network clements with sepa .ttcly stated prices: unlimited resale of all network elements and

"ervlces: and wholesale rates lr bundled services must at least equal the sum of rates for all

component network elements. I'hese rules will force II ITs to adopt rational. cost-based rate

structures. Although these reqU!ements may entail some "igniticant short-term pricing disruptions.

they will produce massive long ierm benefits for the .\merican economy.
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Reciprocal compensatior cllTangements for transpol1 and termination of traffic are at the heart

or the Congressional plan to ,timulate local exchange competition. Payments under these

arrangements should reflect econ >lnic costs hased on optimal technology, not embedded technology,

in order to create economic incet lives f'or efficiency and modernization. A single, symmetric, rate

pCI' minute must he estahlished I order to create efficient l"conomic incentives for both incumbents

and lheir c()mpetitors. Althou: h the 1996 Act permits hill and keep arrangements, it does not

mandate them. New entrants s ()uld he allowed to choose hill and keep, hut these arrangements

should not be encouraged hecal;e they arc inconsistent with cost-hased pricing.

Of necessity, this sumnK 'y can only touch on a few of the more significant issues raised in

the NPRM. In the attached COlrnents, MFS addresses in more detail the need for specific service

quality standards; for strict nond scrimination policies: for prompt filing of existing interconnection

and traffic exchange agreemen s among non-competing [LF~Cs: for elimination of virtually all

limitations and conditions on re~ tie: Cor cautious application of the "wholesale rates" provision; and

tor streamlined and fair arhitratl 1n procedures. MFS agam urges the Commission to act boldly as

it addresses these and other IS' ICS in this docket and t() reject the inevitable demands from the

incumbent monopolists !(lr conv romises to protect their \ estcd interests and to preserve the slalus

(///0 rhc unmistakable intentil II oC Congress was to discard the slalus quo in the local exchange

market. and its directives shaul, be carried out without hesitation or equivocation.
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Before the
FEDER" ~ COMMlJNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter 01'

Implementation of the Local ('(\ npetition
ProvIsions in the Telecommuni\ ations Ael
of1996

CC Docket No. 96-98

COMMENTS 01 MFS COMMUNICATIONS COMPANY, INC.

MF~ Communications ( H11pany, Inc. ("'MFS··I. h\ its undersigned counsel, hereby submits

ItS C(lmments on the No/ice ojI'oposed Rulemakinr in the ahove-captioned docket (FCC 96-182,

released April 19.1(96) (thc .. PRAf").1 MFS. as the Nation's leading provider of competitive

local exchange and access ser' ices. and the first carrier to offer full-service local dial tone in

competition with an incumhent I lcal exchange carrier ('"II I~C"), has hoth a strong interest in and a

unique perspective on thc issue heing considered in this proceeding.

I. INTRODlJCTIO~ Al'!) OVERVIEW

rhe Commission estahli hed this proceeding to implement the local competition provisions

of the Telecommunications !\Cl of 1996.2 and in particular to estahlish regulations as required by

Sec. 251(d)(I). MFS applaud> the comprehensive scope ol'the NPRM, and the Commission's

apparent determination to pre crihe comprehensive rules that will provide guidance both to

telecommunications carriers er'laged in negotiations under Section 252 of the Act and to State

I As directed in para. 29 \)1' the NPRM, each section of these comments corresponds to a
speCIfic portion of the NPRAI I )1' ease of reference. these comments use the same outline headings
as the NP/?\1. Those sections )]1 which MFS has np cumments arc omitted, so that the outline
numhering is not necessarih Cl lsecutive Paragraphs of the VPR/v! are cited as "para. ---."

2 Pub I.. 104-104. 11 () S1<, 56 (herell1afkr "19% Act"") Sections of the Communications Act
of 1\)34 as amended hv the 199 ,'\ct arc citcd as '·Sec. -- ..
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commiSSions that may be cal It j upon to arbitrate disputes arising in such negotiations. As a

practical matter, the prospects 1, T negotiated settlement or ditTerences will be greatly improved if

both parties have a clear idea' l'the standards that an arbitrator will apply if they fail to reach

agret'menl

In addressing the many S lecitic Issues outlined in the t()llowing sections of these comments,

MFS recommends that the COl lmission he guided bv several overarching principles. First and

roremost. as the Commission h; s already recognized (paras 1-2. 6-8). a key goal of the 1996 Act

IS to open local exchange market 10 competition. and the Commission must act decisively to remove

any legal or practical barriers to ;uch competition. The Commission suggests that its policies will

he "pro-competition, nol pro-c Impetitor" NPRAf. para. 12. This distinction may be easier to

proclaim in principle than to roll lW in practice, f(wa very simple reason~forall practical purposes,

there is no local exchange comp, tition today. Any policy that is effective in promoting competition

1I111S1 also create opportunities 1'0 competitors that did not previously exist. Therefore. whenever the

Commission's policies arc truly -ffective In creating a "pro-competition" market environment. they

will also create benefits Illr ne\', .?ntrants (and greater risks II)!' the ILFCs. who of course would be

linancially better otT if they coul I retain their historical monopolies while still exploiting all the new

opportunities opened to them r the 1996 Act). The Commission must anticipate and reject the

inevitable complaints hom the FCs that. if Commission policies allow new entrants to compete

successfully. they must be impn 1erly "pro-competitor" policies. Further. the Commission must not

be too eager to "balance" II FC . and competitors' interests. The 1996 Act gave the ILEes many

valuable opportunities to enter n 'w markets. but the introduction or local exchange competition was

Comments (~f,MFS Communiuttions Company, Inc. (May /6, /996) Page 2



expressly required as the price 'or entry into these new markets" The Commission should not

unintentionally "discount'" this! rice hy temporizing in the removal of entry barriers.

Second. as a corollary 1.\ the first principle, Congress intended the 1996 Act to make

sweeping. even revolutionary, cf anges in the Nation's telccommunications regulatory framework,

f'v1emhers o!' Congress made cl 'ar their intention not merely to tinker with. but to replace. the

regulatory system that had deve] 'ped since 1934 4 It is evident that Congress similarly intended the

('ommission itself to make a hr 'ak with the past and to I.:raft a new approach to regulation, The

('ommission should therefore he .'xtremely cautious in relying upon its own past decisions or on past

industry practices as a model 1(' the new regulatory regime. Old regulatory precedents. practices

and procedures should he discal led if they are not consistent with the intent of the new Act

Third. Congress speCIfic Ily intended to encourage facilities-hased competition in the local

exchange market. Sec, 271 (c)( 1 1\) pennits a Bell operating company to offer in-region interLATA

., Both Senator Hollings Ind Senator Kerrey stated that the conference agreement. which
became the 1996 Act was mtel ded to ensure that the local market would be open to competition
bcf()re the RBOCs were permittt j to enter the interLATA market '<-lec 142 Congo Rec. S688 (Sen,
llollings). S697 (Sen, KenT\) ( ~aily ed, l'eb. 1. 19961.

I Any numher of legislat. rs stressed that the 1l)96 Act was intended to make dramatic, not

incremental. changes 111 regulati. n. For example. Senator Fxon stated. "'[T]his legislation illustrates
that :1 Congress can make re\olu lonary change when it puts party lahels aside and works together.··

]42 C\ll1g. Rec. S718 (daily ed, eh. L 19(6). Representative Barton declared. "This [legislation]
lS a good piece of work. it IS Ci mprehensive. 11 is revolutionary .... [T]his legislation opens up
seamless interactive communic Ions j()r all Americans. "lei. at Hl160. Senator Stevens said.
"1111'-; IS a bill that sets ne\\ par !meters It sets new n:qulrements. It changes the authority of the
I'ederal Communications COl11n sSlon.· Id at S691 Similarly. Senator Harkins remarked. "'After
<l decade of intense dehate. this _'gislation rewrites till' N,ltion's communications laws from top to
ho11\1m" Id at S713. R.:pJ 'sentative Stearns argued. "The lCJ34 Communications Act

accol11pallled as it IS by a hodge[ ;ldge oncc deciSIons and court rulings---is outdated. As we craft
Ihe communications policy lha IS going to carry us into lhe 21 st Century. we must ensure that it
rellects the llexihility of an eve -changing marketplace" Id al 111164.
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'iervice only ifit is competing wi:!1 an exclusively or predominantlyfclci/iries-hased competitor. This

provision reflects the helief 0 Congres~ that only facilities-hased competition will ensure a

competitive local exchange tell', ,m1l11Unications environmen1.) Congress was of course correct to

provide additional incentives to t lcilities-hased competition. for only a facilities-hased entrant offers

the prospect of heing ahle to lrovide telecommunications Llcilities more efficiently than the

incumhent. and thus to reduce th cost to society of providing such facilities. This both provides the

lacilIties-hased entrant with a m\ clns of reducing price to the consumer that is unavailable to a pure

reseller and Imposes a competiti c pressure upon the incumbent to minimize its costs of providing

facilItics. i\ reseller cannot imrH ,e that pressure. This does not imply that resale competition should

be discouraged--to the contrary Congress expressly provided avenues for resale entry-but rather

that the Commission should av, ld creating any artificial or ineCficient incentives for resale in lieu

of the construction of competil ve l~lcilities. See para. 1:2. It is therefore not sufficient to adopt

pol iCles that remove harriers tn 1" sale-based entry: the ('ommission must also consider whether there

are harriers to !c/ci!iries-hased e,lrv.

Fourth. the Commission, rules should he flexihle enough to cope with the highly dynamic

nature of the telecommunicatiol .., industry, particularly (hut not solely) when addressing technical

Issues. The pace of technical ch nge in this industry i~ breathtaking, and it would be foolhardy for

anyone to imagine that a list 01'1 ~'lwork elements or form~ of interconnection compiled today could

" This interpretation of ( mgressional intent is confirmed hy statements in the legislative
history. In supporting the House hilL for example. Representative Goodlatte stated that it "gives new
entrants the incentive to buil, their own local Llcilities-based networks rather than simply

repackaging them and reselling 1e local services of the local telephone company. This is important
if the information superhiglnva) 's to he truly competitive"' 141 Congo Rec. H8465 (daily ed. Aug.
-L 1Q(5).
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remal11 accurate f()r more than a ew months. Technological changes. in turn, affect both carriers'

costs and consumer demands. an therefore change economic and marketplace conditions over time.

['he Commission should take P lins to be sure that it" ruks are tlexible enough to deal with the

changes in network design. cos and technology that will inevitably occur in the coming years.

/\ccordingl). the Commission "hould locus 011 setting minimum acceptable standards for

I11terconnectlon and related arran 2,cments. but should all(1\\ llexibility both to permit arrangements

that l'xeeed the minimum. and t< recognize that the ml11imum itself will have to change over time,

II. PROVISIONS OF SF,( TION 25t

A. Scope of the ComPlission's Regulations (~~ 25-42)

MF~ strongly endorses the adoption of unifixm. pro-competitive national rules by the

Commission as outlined in pan 27. and agrees with the henefits of such an approach as stated in

paras. 2g and 30-32. The Con mission's rules should he as specific and detailed as practicable.

especially in addressing minil um service provisioning standards. service levels and pricing

standards applicable to ILH's. Ihese are the areas \vherc disputes are most likely to arise and be

most contentious. For similar lasons. it is not sutlicient I'or the Commission simply to prescribe

rules. even l'airly specitic ones there must also be a S\\ I It. efficient and economical method for

enforcing the rules when dispUl 'S arise ,\ee page 7. hel(1\\

In addition to tlK henet \s identified in theVPR;\1. the adoption of explicit national rules

would likeh facilitate the nege iation process. because hath parties will have a clear idea of the

terms and conditions that \vill g( vern them if they t~til to reach agreement. This approach will also

help reduce the transaction cost of arbitration and litigation, both in the initial arbitration process
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and in the implementation stage when the absence of clear standards could make it more difficult

to enl(xce compliance with agree nents and to resolve disputes over interpretation. These transaction

~osts are significant for hoth ILl Cs and new entrants. and especially Ic)r smaller husinesses.

Contrary to the concern stated in para. 33. explicit national rules can be adopted without

impairing the authority of the St: es. l:ven the most detailed rules that the Commission might adopt

in this proceeding would onl prescrihe minimum slundards for the ILECs in providing

mterconnect ion and related arrar !,ements, and could not possihl y prescri he specific outcomes (such

as specific rates for particular U1 hundled rate elements). ['he States would still have considerahle

flexihility. as contemplated hy S\ ,:s 251 (d)(")) and 252( el(1 I. to apply their own policies and consider

local conditions in reviewlI1g sp\ -:ific inter-carrier agreements within the framework established hy

the (ommlssion's implementin rules. and certainly -.:hould he ahle to exceed the Commission's

mil1lmum requirements as long lS their decisions remain consistent with the Act.

MFS agrees with the tel ative conclusions in paras. 36 through 39. Secs. 251 and 252 are

qUIll' specific regarding the res ,ective areas of responsihility of the Commission and the States.

Congress intentionally did not ai ocate those responsihilities in accordance with historic notions of

"jurisdictional separation." Th specific provisions of Sec. 251 with respect to rates, terms, and

conditions of service for particl lar types of carrier-to-carrier arrangements must take precedence

over the more generaIjurisdictio lal provision of Sec. 2( h) \vhich applies to communications services

generally" As suggested in par 40. however. 'v1FS agrees that traditional jurisdictional concepts

h See. e.g.. Morton ,'.tlm cari. 417 U.S. 535. 550-:"1 (1974).
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could continue to apply with re:-, lect to those common carrier scrviccs not specifically covered by

Sec. .~51.

In response to para. 41. 1\ f FS strongly urges the (\1I11mission to strengthen its enforcement

mechanisms MFS' experience 1 interconnecting with tIll' (LECs in many metropolitan areas in a

variety of ways over the past c ght years has taught It that an agreement or regulatory decision

making access to an ILEC l~lCilit available is only the beginning or the effort to deliver a working

service to customers. Even if a Ilcility is offered in a tariff. it is of no benefit to MFS or any other

potential user until the lLFC dually installs. provIdes. and maintains the tariffed service in

compliance with suitable technic II and operational standards. MFS has experienced cases in which

access to an essential racility h: .; been offered in an ILEC tariff (after a specific order by a State

commission requiring that the sc vice be made available). hut when MFS sought to order the tariffed

serVlce it was told that the 11 IT vas not in fact prepared to offer the service. When the fLEe finally

announced that it was ready to ( ncr the service. after a delay of many months. it repeatedly failed

to install service on a timely ha· is and to respond to repair calls on a timely basis.

SimJlarly. the Commissi,n and its :-:taff are well a,vare of the many disputes that have arisen

LIndl'!" the Cummission's Fxpan led Interconnection rules llver the past four years. Several of the

lLF('s have searched for every pportunitv to explOIt any ambiguity in the Commission's rules in

urder to deny MFS and other i ,terconnectors access to particular services, to impede the use of

particular equipment. to delay H"(wisioning of service. ;md to discriminate against competitors'

Comments ofMFS Communintions Company, Inc. (.May /6, /996) Page 7



customers in the application of i on-recurring charges It is almost inevitable that the same types

of misbehavior will recur in the Implementation of new interconnection and access arrangements

under Sec. 251.

rhe Commission there ore must complement Its substantive rules with an effective,

expeditious, and economical pro, css for resolving disputes as they arise (as they inevitably will) and

for enforcing compliance with th rules. rhe Commisslon's authority under Sec. 208 extends to any

complaint arising out of a violati,n of the Communications Act; and Secs. 251 and 252 are now part

of the Act and therefore plainly all within that authoritv ~ However, the Commission should not

relegate aggrieved parties to the lrmal complaint process as their sole means of redress. The formal

complaint process is designed principally to resolve claims by customers against carriers for

overbilling and other monetary d Images. and. while it may serve that function adequately, it was not

designed and is not effectual ill "esolving quickly disputes between competing carriers where the

mos1 significant remedy is not (amages but quasi-injunctive reliefk.g. ordering that a particular

service be made available. or rel liring compliance with a particular installation or repair schedule),

and where time is of the essenc,

In a case where an ILl C fails to provide adequate service (or any service at all) to a

competitor. the enforcement pro,. ,-'ss is of little value il'i1 IS not swift. Ira competitor cannot provide

7 See. e.g.. MFS written ( parle submiSSions in CC Docket No. 91-141 dated February 27,
1995. and May 5. 1995.

XA failure to fulfill of an of the specific "duties" set forth in Secs, 251(a)-(c) would be in
contravention of the Communiations Act and therefore subject to the Commission's Sec. 208
jurisdiction. It is possible, howe eL that some such violations could also fall within the concurrent
jurisdiction of a State commlssi( Il~ for cxample, a f~tilure to transport and terminate intrastate calls
as required hy Sec. 251 (b)(5) c( uld give nse to a complaint before a State commission.
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-;ervice to an end user, or cannot provide the expected quality of service, due to the ILEe's failure

[0 provide or to repair essential n, twork clements. a dissatisfied end user will not wait for the dispute

to be resolved bv the Commissic 1 The end user will simply stop using the new entrant's services

and go back to using the ILFC's ,ervices. Monetary damages in this type of case are very difficult

to compute. becausc the damaes (lost profits) depend on f~lCtors that are inherently specula-

tivev.:hat services the end llSe! would have purchased. and how long it would have continued as

a customer. if the [LEe had not ~reached its obligations to the other carrier.

In order to provide SWIft nd effective resolution of disputes arising between ILECs and their

competitors. MFS proposes a t ,o-part system. First. the Commission should designate a Staff

member to act as an Ombudsn an to attempt to encourage negotiated settlements of individual

disputes. Second. if the parties lre unable to reach a settlement. the Commission should convene

meetll1gs of all the panies invo" 'dincluding the Ombudsman· during a lO-day period to discuss

the Issues and draft a joint recol lmendation to the Common Carrier Bureau. If the parties cannot

agrel'. the dissenting party may' tbmit a dissenting recommendation. The Bureau will then have 30

days to consider the recommend; lion and any dissent. and release a tinal order resolving the dispute.

:\s \\ ith any final Bureau order It will be subject to petItIons for reconsideration or review. This

approach will provide telecomn unications carriers wIth a hIghly reliable and expedited means of

addressing access- and intercOl lection-related problems. and will ensure that all affected parties

participate fully in the process.'

l) MFS has previously desl ribed this process in more detail in its Written Ex Parle Submission
C'oncerning Dispure Resolurion \1echanismsf()r Virruallnrerconnecrion, submitted in CC Docket
No. l) 1-141 on December 5. 19( 4. which is incorporated herein by reference.
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B. Obligations Imposed by Section 251(c) on "Incumbent LEes" (~45)

MFS does not believe !1at the states are authorized to impose any of the Sec. 251(c)

obligations on carriers other than II ,FCs. unless the Commission acts under Sec. 251 (h)(2) to impose

such obligations on a LEC or cl ,ss of I ECs. This conclusion is buttressed by the structure of the

statute itselfin two respects Fir t. Congress took great pains in subsections (a). (b), and (c) of Sec.

151 lO distinguish among the du les imposed on all telecommunications carriers, on all LECs, and

on I[ Fes only. respectivel~ ! is implausible that Congress would have crafted these careful

distinctions If it had expected th m to be ignored by the states. Second. there would have been no

need for the enactment 0" Sec 2' 1(h)( 2) if the states vvere able to decide on theIr own to subject any

LF~~C to the duties of an "incumb. n1.·· Rather. that provision is evidence of an affirmative legislative

intent to assign this authority sol 'Iy to the Commission. A statute must be construed so as "to give

effect. if possible, to every clal se and word. "rather than to emasculate an entire section."JO

I'herefore. the 1996 Act must bl II1terpreted as prohibiting the imposition of Sec. 251 (c) duties on

(lnv carriers other than those ECs defined by statute. or designated by this Commission. as

"incumbents."

1. Duty to Negodate in Good Faith (~l~ 46-48)

\1FS strongly supports he adoption of rules to implement the "good faith" negotiation

requIrements of Sec. 251 (c)( 1) Without specilic guidelines from the Commission, this statutory

provision will be rendered al nos1 meaningless. smcl' any party acting in bad faith would

10 United States 1'. /\1enas( Ie, 348 U.S. 528.538-39 (1955).
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undoubtedly deny that it was do ng so. Negotiators and arbitrators should be able to focus on the

'-lubstantivc Issues at hand \vitlw It having to divert resources to litigating issues of good faith.

As noted in para. 46. botl the Commission and the courts have provided some guidance on

the elements of "good faith" nei otiation. [n addition to issues arising under the Communications

/\c1, courts have interpreted "gO( j faith" in other contexts. especially in labor relations law. "Good

t~lith" is an Illherently subjecti\ standard. since it depends upon a party's state of mind, but past

deCISions have identified some hjective lIldicia of good t~lith. For instance, parties must appoint

qualified representatives who ha e authority to bargain. I I rhe negotiators do not necessarily have

to have final authority to enter in 0 an agreement. hut they 111ust "be given authority to discuss freely

contract proposab and countel proposals. enter into tentative compromises or agreements and

provide clarification and limitati n of disputed issues,"I~ Failing to respond to a request for good-

faith negotiations within a reasol able time \)1' imposing unreasonable conditions as prerequisites to

negotiation may be considered e idence of bad faith. li In this instance, MFS believes that insisting

on broad non-disclosure agreen ents shou ld be considered prima lucie evidence of bad faith. An

IUT (or. for that matter. a neyv ~ntrant) may reasonably Insist on protection of particular items of

i I F( '(. Asks for ('ommel Is Regarding the ESlahlishmenr ol un Advisory Committee 10

,Vegoliale Proposed ReglllaliOi \. Public Notice. CC Docket No. 92-76, 7 FCC Red. 2370,2372,
para 16 ( 19(2); see also ",'olllh( I'n Pacific Communical/ons ('0. \" /lmericun Tel. & Tel. Co., 556
I Supp. X2'i. 1006 tDOC. 19~ ;). alfd, 740 1'2d 10 \1 \ D.C. Cir. 1(84).

l~ Applicalions olGross T( ecasling, Docket No. 20014.92 FCC 2d 250, para. 109 (citing Gu(l
SWles ( 'annen. 224 Nl.R B No, '15 (1976) and Greal Weslem Broadcasling Corp" 139 NLRB No.
II (1962))

1.1 Amendmenl olRllles (1m l>olicies Governing (he Af/achmenf olCahle Television Hardware
/() Ulili{\, Poles. Memorandum )pinion and Order on Reconsideration. 4 FCC Red. 468. para. 39
11(89).
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confidential information (such as the location or capacity of specific network elements, or

competitivelv-sensitive cost inf( I'mation) disclosed during negotiations: but it is not reasonable to

demand that all information c,ncerning negotiations and positions taken (including, in some

lI1stances. the fact that negotiatil IlS are takll1g place at all) he kept confidential. The Act itself, by

requIring puhlic disclosure ll!'at reements in Sec 252(h), estahlishes a presumption against secret

negol iations

In lahor law. certain Sll 1jects (such as wages and hours) arc designated as "mandatory

subjects of hargaining."14 Eml loyers cannot refuse to discuss mandatory topics either directly,

through an outright refusal. or 'ndirectly. hy engaging in so-called "surface bargaining."15 Sec.

251 (c)( 1). hv requiring II ECs t( negotiate with respect to the duties set forth in subsections (b) and

(c). appears to have created simi 11' "mandatory subjects of bargaining" for these carriers. Therefore.

iust as in the casc of employe] under the National r.abor Relations Act. ILEes have a duty to

bargain suhstantively. not mel Iy to engage in diSCUSSions with no real intention of reaching

agreement. I (,

14 VU?13 v Katz. 369 I S 736.743 (1962).

I" For example, one court ()und the employer's duty to bargain in good faith violated by its
Il1sistence Oil certain wage propo .als because "the Company's unalterable position was that it remain
in total control of this mandator\ subject of bargaining " VU?B I'. A-I KinK Size Sandwiches, Inc
732 F.2d 872. 875 ( 11 th Cir 1(; \4).

Ih '" Als has heen long rec 19nized, performance of the duty to bargain requires more than a
willingness to enter upon a steril, discussion of union-management differences." NLRB v. American
National Insurance, 343 liS. ')5,402 (1952) In labor cases. thc courts consider whether "the
content of the lemployer'sl harg, tiling proposals together with the positions taken by the [employer]
an: sunicient to establish that [entered into bargaining with no real intention of concluding a
collective hargaining agrcemcn .. .VUW r. A-I King Size Sandwiches. Inc. 732 F.2d at 874.
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As a general matter. Ii durI..' to produce "reasonahle proof' to suhstantiate claims of

'economic inahility" to grant co Icessions requested during negotiations is considered evidence of

bad faith. I" In the context of the 1996 Act. this rule suggests that iran ILEe claims in negotiations

that a proposed rate is inconslst\ 11t with the pricll1g standards set forth in Sec. 252(d). it should be

prepared to present cost data to s Ibstantiate its position. at least if that data can he obtained without

undue burden. Likewise., a part:·, claiming that a request for Il1terconnection. unbundled access. or

a similar arrangement is technl ally infeasihle or otherWIse unreasonahle should he required to

provide reasnnable documented ,rnor cnntaining detailed technical justification for such assertions.

I'he l'xistence of current nr past ITangements similar tn thnse requested by a new entrant with end

users or other carriers is suffi, ient to prove feasihilitv and to estahlish reasonahle terms and

conditions.

In para. 4R. the Commiss nn seeks comment on whether Sec. 252(a)(1) and 252(e)(I) require

carriers that have existing agree' lents relating to duties contained in Sec. 251 (h) and (e) to suhmit

thost' agreements to State co !lmissions for approval Since Sec. 252(a)(1) explicitly and

unamhiguously states that "ONI' lterconnection agreement negotiated hefore the date of enactment"

orthe 1996\ct "sha!!" he subr: litted to the State commission (emphasis added). MFS fails to see

why there is any issue reLjuirinl:' comment See o!so page 66. below. The Commission also seeks

comment nil whether Sec. :2"~) pt'm its renegotiation of ,,;uch pre-enactment agreements. As an initial

matter. Sec 251 (c)( 1) and Sec 252 applv only whcll an II EC receives a request from another

carrier. so it renegotiatioll is pc missihle il could onl.' he initiated by a party other than the ILEe.

17 ,II/LRB v. Truitf Mj'g. Co 351 U.S. 149.152-53 (1956). A party's duty to prove its claims
may he limited. however. by th, burden it would face in providing such proof. ld. at 151.
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With that caveat. however. MF' submits that requiring some carriers to adhere to pre-enactment

agreements while permitting oth, rs to negotiate more favorable terms pursuant to the Act would be

discriminatory and would violatl numerous specific pn1visions of the statute, including Sec. 252(i).

['hercfore. any carrier that enter ·d into a pre-enactment agreement with an ILEe must be entitled

to rcquest the negotiation of ne\ arrangements pursuant to Sec 252

2. Interconnecti,lO, Collocation, and Unbundled Elements

a. Interconnection (~~ 49-55)

MFS supports the Comr Ilssion' s tentative conclusion (para. 50) to adopt explicit national

InterconnectIon standards.\ee Dage 5. above If the Commission's rules establish one or more

minimum acceptable "det~lult" llerconneetion configurations which ILECs must make available.

the States still will have tlexib litv to consider other alternatives and to take account of issues

speci lie to pal1icular States or gel 'graphic regions. MFS does not believe that technical issues should

he any impediment to a unifor '1 national approach. and in its experience any local or regional

differences III pre-Act interconm:tion arrangements arc the result of economic issues, not technical

(IneS Based on a century of e\ dution. all ILEC telephone networks today use interoperable and

interconnected equipment desigJ cd to a common set of standards. so there should be no significant

regional or local variations in thi technical criteria applicable to interconnection. On the other hand,

the lack of uniform national sta ldards could allow II1divldual ILECs to erect artificial barriers to

entr) in the future, contrary to 1 le intent of the 1996 Act. by insisting on the use of non-industry

standard interconnection practic\-; Accordingly. the Commission's rules should specify minimum

acceptable general interconnect \n criteria with nationwide applicahility.
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[n paras. 53-54, the ('om: ilission seeks comment on the relationship between "interconnec-

lion" under Sec. 251 (c)(2) and "lanspon and termination" under Sec, 251 (b)(5). Sec. 251 (c)(2)(A)

specifically requires ILLCs to ,rovide "interconnection for the transmission and routing of

telephone exchange service and 'xchange access:" while Sec. 251 (b)(5) requires all LEes to enter

into'reciprocal compensation ( Tangements for the transport and termination of telecommunica

tions" These provisions sugge 1 that Congress intended to distinguish between the physical and

technical arrangements reqult'C(' 10 establish connections between two networks (interconnection)

and the financial arrangements for carriage of tramc routed over these connections (reciprocal

compensation). There1(m:. Sec.' 51 (c )(2) should he construed as referring to the physical facilities

and equipment physicallv linki Ig two networks (and anv technical criteria affecting the type of

traffic that may pass over those I icilities), not to the transport and termination oftraftic passing over

those facilities.

(1) Technically Feasible Points of Interconnection (~~ 56-59)

MFS believes that a "tec' inically feasible point of interconnection" is any point in an ILEe's

network where suitable transmislon. cross-connect or switching facilities are present to permit the

routing of traftic to and Ii'om ani ther network. From a plwsical standpoint. interconnection merely

requIres the joining of wires or )1' optical fibers, which can take place at any physical location to

which both carriers have access From a technical standpoll1L these wires or fibers must be attached

(at each end) to compatible cqu pment. so that signals may he sent and received over the facility.

rhlS equipment need not be (alt' ough it could be) located at the physical point of interconnection.

MFS agrees with the tentative e, nclusions in paras. 56 and SR that a pat1y alleging that interconnec-
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tion at a particular point would Isk harm to the network or be technically infeasible must present

~pecj lic and detailed technical j i stification to support its claim.

MFS agrees with the sug 'estion in para. S7 that interconnection at a particular point should

be considered technically feasi ,Ie if the lLEC currentl:- provides, or has provided in the past,

interconnection to any other carr '2r or customer at that point. The Commission should emphasize,

however, that this is strictly a"] linimum" standard, as stated in the NPRM, and does not preclude

or erect any presumption against nterconnection at other locations. Further, the Commission should

clarify that "a particular point" t, r this purpose refers to all locations having similar characteristics,

and not to specific geographi\ locations. For instance. if an ILI':C currently has meet-point

arrangements with other carrier~.:onsistingof fiber splices on telephone poles, it should be required

to enter into similar arrangemenl , on am' telephone pole' where suitable hardware for the connection

l~'(ists, nOllllst on the particular noll'S where existing splices happen to be located.

(2) .Just. Reasonable and Nondiscriminatory Interconnection
(~~}O-62)

The Commission shoul i establish national minimum standards for just, reasonable, and

nondiscriminatory terms of i terconnection, which should include such matters as service

provisioning intervals, maintena lce standards, repair obligations, and joint traffic planning to ensure

adequate 1I11erconneetion capaei \.IX Requesting carriers should have a swift and certain remedy for

violation \)fthese standards hv a I ILEC. such as compensatory damages for failure to install circuits

I g \;1FS has prepared a "m( Jel" co-catTier agreement which sets forth proposed interconnection

standards and practices in some letail. Unfortunately, hO\vevcr, the strict page limits adopted by the
Commission in this proceeding 'revcnt MFS from providing a copy of this model agreement for the
record.
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or facilities \vithin a defined insl t1lation interval (although any such relief should not preclude the

injured part~ Il'om pursuing an) ,)ther remedies available to il).

(3) Inte 'connection that is Equal in Quality (~ 63)

('he requirement thalthe IEC provIde interconnecl10n that is "atleast equal in quality to that

provided by the [II EClto itself . or to any other parlY to which the carrier provides interconnec-

lion." Sec. 251 (c)(2)(C). serves I I reinforce the more general requirement of non-discrimination in

See. 251 (c)(2)(D). Tratlic excha 19C facilities hetween an II FC and a competitor should he designed

to meet at least the same technic, Icriteria and grade-or-service standards (e.g.. busy hour probability

ot' blocking .. transmission stanl ards) as the inter-office trunks used within the [LEe's network.

Vloreover. iI" the [LEC provid\ s a higher grade of service to "any other party." such as a non-

competing II.EC serving a ne shboring territory .. it must offer comparable interconnection to

competitors. The Commission· hould specifically require that [LECs enter into two-way trunking

arrangemenls. tandem subtendir ! and transiting atTangemcnts. and meet-point billing arrangements

with competitors if they have ntered into such arrangements with "any other party." including

neighboring non-competll1g [L ('s.

(4) Relationship Between Interconnection and Other
Obligations Ifnder the 1996 Act (~~ 64-65)

MFS agrees with the ter ative conclusion in para. hS that the Commission can (and should)

require LECs to offer a variety, I' forms of interconnection. including virtual collocation and meet-

point arrangements. in additio to physical collocation Sec. 251(c)(6) requires ILECs to offer

physical cnllocation "of cqu pment necessary fl.)r interconnection or access to unbundled

networksl·[" Thus, Congress dentified physical collocation as a particular means of achieving

Comments (~rMFS Communi. ations Company, Inc. (May 16, 1996) Page 17



It1terconnection or access to unl- undled elements, hut not the exclusive means (because, if it were

the l"xclusive means, then sur' ,ections (c)(2) and (c )(~) would not have been required). In

interpreting this provision, the 'ommission must hear In mind the circumstances under which

Congress acted. In 1992. the Co nmission adopted rules requiring physical collocation, which were

\acated hy the United States (\ Irt of Appeals on the spel:i lie ground that the Commission lacked

statutory authorit;, under the.' d as then 1I1 effect. [0 compel physical collocation. J,) Congress

reali/ed that an explicit referenc to physical collocation in the 1996 Act was necessary to overrule

the Hell Atlantic decision and to Jrovide the COlTlmissi()]l with the authority that had previously been

lacklng. 2o l nder these circumst nces. no inference can reasonahly he drawn that Congress intended

anv Iimitation on the Comm issil l' S authority to require forms of interconnection other than physical

collocation (especially in light ,'Sec. 251(i)1.

Because Sec. 251(c)/2) md (c)(3) require IUCs to provide interconnection and access to

unhundled network elements "t any technically feasihle point." it is reasonable to infer that the

party requesting these arrangelll 'nts is entitled to specd'y the place and type of interconnection that

it desires. and that the II FC' h,1 ' an ohligation to honor this request unless it can demonstrate that

doing so would he technically il feasihle. ['he Commission therefore need not attempt to specify a

comprehensive Jist of permiss hie types of interconnection (although. at a minimum. physical

collocation must he availahle and virtual collocation and meet point options should also he

req 1I ired)

-----------_. --
I') Bel! Atlunric Tel ('ns \ FCC. 24 FJd 1441 (D.C Cir. 1994) (hereinafter "Bell Atlantic").

20 See H.R. Rep. No. J 0-204, I04th Cong,. 1st Sess. 73 (J 995) (citing the Bell Atlantic

decision as one of several rcas, ns t~)r provision in H.R. 1555 requiring physical collocation).
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b. Collocatil n (~~ 66-73)

As noted in the prcccdin~ section, the 1996 Act nullifies the court decision that prohibited

the Commission from mandatin! physical collocation. When the Court of Appeals remanded the

Commission's prior physical coil lcation requirement. it reasoned that the Commission did not have

explicit statutory authority to ord T physical collocation !he court also distinguished between the

..:ollocation ordercd bv thc C\ nmission and the interconnection mandated by the Interstate

Commerce !\ct for rail lines ['he court (and the petltloning ILLCs) observed that mandated

Interconnection of rail lines IS c ,nstitutronally proper because the statute requires interconnection

and some compensation ..:' i The 996 Act overcomes the deficiencies identified by the court in its

anal:!sis of the Commission's, rior physical collocation rules Sec. 252(c)(6) plainly creates an

explicit statutory requirement to mwide physical collocation: and. because it requires rates that are

",USl. reasonable, and nondiscn ninatory." it also creates a compensation requirement.

fhe 1996 Act unamhigu, usly requires that ILFes offer physical collocation, along with other

Interconnection arrangements., the option of the requesting carrier. By the language of the 1996

Act. a requesting carrier can hl required to accept virtual collocation only if an ILEC proves that

physical collocation is not pratlcal for techmcal reasons or because of space limitations. This

natIOnal mandate for physicalollocation requires the (ommission to establish explicit national

collocation policics for at leas1 1<)lIr major reasons.

~ I !Jell A/lan/ic. 24 F.~d; 1446.

Comments (~fMFS Commumcations Company, Inc. (May 16, 1996) Page 19


